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IN THE SUPREME COURT 
of the 
STATE OF UTAH 
ALICE FARNWORTH, 
Plaintiff, 
vs. 
CHRIS JENSEN, ALMA JENSEN 
and SWEN C. JENSEN, 
Defendaints. 
BRIEF OF APPELLANT 
STATEMENT OF FACTS 
Case No. 
7378 
The plaintiff and her husband, in 1935, were the 
owners of 263 acres of farm and pasture land located 
near Woods Cross, Davis County, Utah. On November 
4, 1935, they, as owners, entered into an agreement to 
sell this land, wifth certain improvements and personal 
property, to the defendants. As a down payment, the 
defendants deeded over their equity in property in Salt 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
2 
Lake City, then under mortgage, and the plaintiff fol-
lowed through and paid off these mortgages. The bal-
ance of the purchase price was to be paid in cash in 
annual in8tallments with six per cent interest. 
The agreement of the defendants, ( Tr. 24 Exhibits 
A and B), it was provided that the 263 acres now in con-
troversy were to be conveyed to the defendants, free of 
taxes, assessments or other liens, excepting a bond for 
drainage and general taxes, and the defendants would 
give a mortgage on the 263 acres in Woods Cross for the 
sum of $5,000.00, the balance of the purchase price, out 
of which all drainage bond and the general taxe.s, or 
other liens, were to be paid by the seller, excepting the 
general taxes for the year 1935. The purchase price 
was Ito be paid as follows: $300.00 on the lOth day of 
N ovemher, 1936, and $500.00 on the lOth day of each and 
every N ovemher thereafter until paid, all deferred pay-
ments to include interest at the rate of six per cent per 
annum. A deed was placed in escrow and a mortgage 
was made for $5,200.00, but the defendants paid only 
$300.00 on the contraet, dated the lOth day of November, 
1935. Neither the deed nor mortgage was ever delivered 
or recorded. 
The defendants received full possession of the per-
sonal property and the premises, and the improvements 
thereon, in November, 1935, and received the entire 
rents, issues and profits therefrom, from and after the 
date of possession, November 4, 1935, and at the time of 
filing of this action in 1948, the defendants by their 
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answer adn1it that they were still in possession of the 
property, receiving all rents, issues and profits there-
from. 
The contract provided for payments of $500 per 
year including interest at the rate of six per cent per 
annum, but defendants have never paid anything other 
than the $300.00 paid. after ~the lOth day of November, 
1936, and defendants have never paid any taxes, insur-
ance premiums, or any other sum or amount whatever to 
the plaintiff at any time. 
The plaintiff paid all taxes, and has kept up insur-
ance on the buildings and improvements on the property. 
The existence of the drainage bond lien and other liens 
against the property in question was recognized at the 
time the agreement above referred to was made, ( Tr. 23, 
Exhibits A and B), the defendants by ~their answer to 
plaintiff's complaint, (Tr. 9), "admit that in the year 
1935, they entered into possession of said property under 
a contract to purchase for the same; that under the 
terms of said contract they were to pay the sum of 
$300 in 1936, and $500 annually thereafter.'' 
And further, in paragraph 4, (Tr. 10), "admit that 
they have a~tually paid but one payment upon the con-
tract; admit that they have occupied and enjoyed the 
use of the property and the income therefrom.'' 
All of the liens, drainage bond, judgment lien and 
taxes, were completely cleared after extended litigation, 
and the final judgment lien was satisfied by the plain-
tiff on the 14th day of April, 1'948. 
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The defendants who1ly failed to make or tender 
the paymeJllt of the purchase price as specified in the 
contract, and have continued to occupy the premises and 
take the income therefrom. The plaintiff demanded the 
payment of the full purchase price, or the possession of 
the property. The defendants failed to respond, and the 
plaintiff filed this action to require the defendants to set 
up their claim, and to quiet title in plaintiff to the property 
(Tr. 1). The defendants answered, setting up their claim 
under contract to purchase, and plaintiff, by reply, 
(Tr. 15), pleaded all of the contracts and set up as the 
balance then due on the purchase price, the sum of 
$13,179.17, and prayed for an alternative judgment-for 
either the full payment of the purchase price, with in-
terest, or cancellation of the contract and repossession 
of the property. ( Tr. 15). 
The defendants, by answer (Tr. 9), set up the failure 
of the plaintiff to remove the liens, consisting of drain-
age bond obligations and a judgment lien, and claimed 
that this failure of plaintiff ex-cused the defendants from 
the obligation to pay anything on ·the contract, principal 
or interest on the deferred payments as required by the 
terms of the contract, and claimed that the only amount 
to be paid by the defendants was the original purchase 
price, plus simple interest from the date the liens were 
removed, and also the amount of taxes paid by plaintiff 
during the contract, with interest. 
At the Jtrial, the case was submitted upon stipulation 
(Exhibit 1, Tr. 86). The stipulation of facts as written 
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and signed, (Exhibit 1, Tr. 98), with the additional para-
graph read into the record in open court and added as 
Paragraph 11, reads as follows: 
''For the purpose of simplifying the issues 
on trial of <il1is action the following facts are 
hereby stipulated: 
"1. That on and prior to November 4, 1935, 
the plaintiff Alice Farnworth and James Farn-
worth, her husband now deceased, were owners 
of property described in plaintiff's complaint. 
'' 2. That there had been organized in Davis 
County, a drainage district known as Davis 
County Drainage District No. 1, and drainage dis-
trict taxes had been assessed for the year 1932, 
1933, 1934 and 1935 in the total amount of $560.73. 
'' 3. That on March 16, 1935, a judgment 
from the United States Dis1trict Court againBt 
Alice Farnworth and others was docketed in 
Davis County, Utah, in the amount of $1,501.43. 
'' 4. That on and between November 4, 1935, 
and November 12, 1935, the plaintiff and her 
husband James Farnworth, and the defendants 
entered inJto and signed the documents attached 
hereto as Exhibits "A" and "B," which docu-
ments are made a part of this stipulation. 
'' 5. That on or about the lOth day of De-
cember, 1935, the defendants entered into pos-
session of the said property described in plain-
tiff's complaint pursuant to said agreements, Ex-
hibits ''A'' and '' B,'' and the defendants have 
continued in possession of said property and to 
hold, use and enjoy the same, and have received 
all rents, issues and profits and income therefrom 
up to the present time. 
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'' 6. That the defendants paid to the plain-
tiff in January 1937, the sum of $300.00 in three 
installments; that the defendants have not paid 
to the plaintiff any payment or any other further 
or additional sum or amount at all on said con-
tract. 
'' 7. That prior to the death of James Farn-
worth, the said property and the whole thereof 
was transferred by Warranty Deed to the plain-
tiff Alice Farnworth who is now the owner of 
record of said property. 
'' 8. That the defendants have never paid any 
taxes on the said property or any part thereof; 
that the plaintiff has caused to be paid the County 
General Taxes on said property in the amounts 
and at the time specified as follows: 
May 15, 1939 - $656.30 
May 15,1943 - $400.00 
May 15, 1948 - $598.37 
'' 9. That the plaintiff caused proceedings to 
be taken in Court which proceedings were carried 
to the Supreme Court of the State of Utah to 
cancel the judgment lien above referred to, and 
final decision by the Supreme Court was rendered 
thereon on the 15th day of March,1948,and the said 
judgment was wholly satisfied and released a~d 
discharged of record on the 14th day of Apnl, 
1948. 
'' 10. That on the 19th day of February, 
1944, in an action filed in the District Court of 
Davis County, Utah, by the plaintiff against the 
Davis County Drainage District, a court decree 
was entered and filed quieting title in the plain-
tiff as against all claims and liens of the said 
drainage district against the said land and every 
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part thereof, a copy of decree is attached hereto 
1uarked Exhibit '' E" and made a part of this 
stipulation. 
'' 11. That upon the· execution of said con-
tract on K ovember 12, 1935 for the purchase of 
said real estate, the balance of said purchase 
price then remaining unpaid from the defendants 
to the plaintiff was $5,200.00, and that on said 
contract defendants paid plaintiff during the 
month of January, 1937, the sum of $300.00 only, 
as set forth in paragraph six of this stipulation. 
"Dated this 11th day of March, 1949." 
(Exhibits A and B are the original and supplemen-
tary purchase and sale agreements, and Exhibit E is a 
copy of the decree clearing the land from the drainage 
district bond.) 
The trial court made Findings 5 and 6 ( Tr. 30) 
to the effect that the ca3h purchase price to be paid was 
$5,200.00, and that $300.00 in cash was paid in January, 
1937, which was applied as interest, leaving the sum of 
$5,200.00 as the principal balance. 
The trial court entered an alternative judgment and 
decree (Tr. 36) requiring the defendants t~ deposit suf-
ficient money to pay to the Clerk of the Court for the 
plaintiff, a sum of money equal to the taxes paid by plain-
tiff, with interest thereon, after the date of payment 
thereof, and the unpaid balance of the purchase price, 
with interest from April1, 1948, only, and denying to the 
plaintiff interest on the purcha3e price, as provided by 
the contract. The judgment further provided, in the al-
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ternative, that if the defendants failed to so deposit the 
money with the Clerk by ~lay 10, 1949, that the plaintiff 
then should have judgment against the defendants quiet-
ing title to the property in plaintiff, and that the plain-
tiff should also have judgment for the rents received, 
by defendants, for the year 1948, and for all sums paid 
by plaintiff as taxes, together with interest thereon. 
The plaintiff then appealed to this Court from the 
entire judgment. 
STATEMENT OF ERRORS 
Appellant relies upon the· following errora: 
ERROR N0.1 
The Court erred in making and entering Conclusion 
of Law No. 1, to the effect that the defendants were 
relieved from the payment of interest on and in accord-
ance with the terms of the purchase contract set out 
in Finding of Fact No.4, and from the payment of com-
pound interest. 
ERROR NO.2 
The Court erred in making and entering its Conclu-
sion of Law No. 2 to the effect that the defendants, on 
payment of a sum of a less than the contract price, in-
cluding interest, were entitled to a deed to the property, 
and there is no finding of fact to support such concluoion. 
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ERROR NO.3 
The Court erred in making and entering Conclusion 
of Law No. 5, to the effect that the defendants were re-
lieved from the payment of the amount specifie~, with 
interest in the purchase contract. 
ERROR NO.4 
The Court erred in making and entering its decree 
herein, and the whole thereof, in that the Court, by the 
terms of the said decree, relieved the defendants (pur-
chasers) from the performance of their contract, partic-
ularly as to the payment of interest thereon, and re-
quiring the plaintiff to deed over the property to the 
defendants without and before receiving the purchase 
price, with·interest, as provided by the terma of the pur-
chase contract. 
ERROR NO.5 
The Court erred in not entering its Findings, Con-
clusions and Decree, to the effect that the defendants pay 
the entire purchase price specified in the exchange 
contract, with interest compounded in accordance with 
law, within a specified reasonable time, or that the con-
tract be forfeited and cancelled and title to the said real 
estate, covered by the said contract, quieted in the 
plaintiff. 
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ARGUlVI:ENT 
Errors of Law Nos. 1, 2, 3, 4 and 5. 
These errors are directed to Conclusions of Law 
Nos. 1, 2, 3, 4 and 5, and to the decree, as entered, which 
all are to the effect that even though the defendants' 
contract to purchase called for the making of regular 
annual payments, with interest at the rate of six per cent 
per annum, payable annually on all deferred payments, 
the defendants were not obliged to pay any interest what-
ever on these deferred payments between November 10, 
1936 and April 1, 1948, for the reason that during that 
time, there were liens existing against the real property. 
For this rea.5on, these errors will be considered and 
argued together. 
No factual dispute is presented by this appeal. The 
findings. of fact are entirely in accord with the stipula-
tion. The appeal presents only questions of law. The defen-
dant offered in evidence the entire file in Case No. 2379, 
marked for convenience "Exhibit 2.'' (Tr. 87) The only 
point made for this, however, was the opinion of Justice 
Wade in that action, which was an action filed by plain-
tiffs in unlawful detainer when the defendants first de-
faulted in the payment of the purchase price. The Court 
there decided that the plaintiff, having up to that time 
failed to remove the bond and judgment lien, could not, 
while in default in this respect, declare a forfeiture of 
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the defendants' contract to purchase. That decision was 
accepted and no appeal taken, and we submit that it has 
no bearing whatever in this case at this time. 
The whole contract before the Court in this action 
is clear and complete, and gives to plaintiff the right 
to receive inferest on the unpaid purchase price. This 
agreement reads in part as follows (Tr. 16): 
'' * * * The second property above described, 
to be conveyed to me, or my nominee, subject to 
no taxes, assessments or other liens excepting a 
bond for drainage and general taxes but I am to 
give a mortgage on the 263 acres in Woods Cross 
for the sum of $5000.00 out of which all drain-
age bond and the general taxes or other liens are 
to be paid by the Seller excepting the general 
taxes for the year 1935. Said $5000.00 is to be 
paid as follows: $300.00 on the lOth day of Nov. 
1936 and $500.00 on the lOth day of each and 
every Nov. thereafter until paid, said payments 
to include interest at the rate of 6% per annum. 
''and conditions, restrictions and reserva-
tions, if any, to be mutually adjusted or pro-rated 
to Nov. lOth, 1935 and possession of properties 
to be delivered as soon a.s deal is closed. 
ADDITION'AL TERMS 
''In the event that the Seller does not pay 
the drainage bond and general taxes as set forth, 
then the Buyer may pay the same and all such 
payments are to be applied on the payments on 
the $5000.00 mortgage above mentioned. * * * '' 
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The supplemental agreement (Tr. 17) reads in part 
as follows: 
'' • • '"' That deeds covering the properties 
in Davis County, and at No. 567 East 5th South 
Street, Salt Lake City, will be executed and 
placed in escrow with C. H. Carlquist, as Escrow 
Holder in accordance with the terms of said agree-
ment, and each party hereto will take possession 
of their respective properties and hold and handle 
them as their own, and each party hereto may 
have a reasonable time within which to clear up 
the title to their respective properties, the said 
property of the parties of the first part being 
involved on account of a judgment and certain 
drainage bonds, and the parties of the first part 
may be required to bring suit to clear title to 
the said property, and if such suit or suits are 
required, then the time allowed to clear title to 
said property shall extend to and until final judg-
ments are entered, in the Supreme Court if neces-
sary, clearing title to said property. * • •" 
The stipulation above quoted (Tr. 87) and the ad-
missions in defendant's answer (Tr. 9), are conclusive 
that the defendants entered into possession of the pro-
perty on or about the lOth day of December, 1935, and 
ever since have continued in possession of the said 
property, with the full use and enjoyment of the same, 
and during said time received all rents, issues, profits 
and income therefrom, up to the present time. The de-
fendants never elected to pay the bonds or other liens 
and take credit on the contract or motrgage. 
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There is no evidence, and could therefore be no 
·Buch finding, that the defendants ever paid, offered to 
pay, or in any sense tendered to the plaintiff the purchase 
price of said property, so as to stop the running of in-
terest. The agreement specifically provided for the pay-
ment of interest at the rate of six per cent per annum 
to be included in the $500 annual payment. There is 
no evidence, and likewise could be no finding, that the 
defendants ever complained, or that they ever suffered, 
any inconvenience or damage by reason of any delay in 
the clearance of the liens upon the property by the 
plaintiff. 
The parties agreed that out of the $5,200.00 pur-
chase price, (Tr. 29), "all drainage bond and the general 
taxes, or othetr liens, arre to be paXid. by the seller, ex-
cepting the genenil taxes for the year 1935,'' and, fur-
ther, ''in t'he event that seller does not pay the draifna.ge 
bornd and general taxes as set forth, then the buyer rfWJY 
pay the same, and all such payments are to be (ljpplied 
on the payments on the $5,000.00 mortgage above men-
tioned." (Italics ours.) 
We respectfully submit tha;t the parties having 
themselves made a contract, it is fundamental that the 
Court may not, under circumstances as here exist, make 
a new contract, or modify this contract, but have only 
to enforce the contract as made by the partie.5. This 
Court, in the case of FoxZery v. Rich, 35 Utah 162, 99 P. 
666, recognized the rule that should be applied here. We 
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quote from the opinion at Page 179 of the Utah Report, 
(Page 672 of the Pacific Report): 
''Where the parties thems·elves stipulate what 
the result of a breach of a particular contract 
shall be, the courts ordinarily have no aruthority 
to impose othe.r consequences than those agreed 
upon." 
(Italics ours.) 
We submit, then, that where the parties themselves 
make a contract, the Court has only to pass upon the 
terms and enforce the contract so made. 
We direct the Court's attention to some of the many 
authorities and decided cases announcing this rule: 
36 Cyc., Page 789. 
''The decree should conform to the contract. 
It cannot add to the contract a promise not made. 
The court will not make a contract for the parties; 
but where the exact performance of the contract 
is impracticable, the. plaintiff may ·.sometin_les 
have approximate relief in some other form whrch 
will secure to him the substantial advantages of 
his contract.'' 
Sale v. Swann, (Va.), 120 S.E. 870. In this case, the 
:court stated at Page 873: 
"The contract here in terms provides for the 
payment of interest upon the deferred payments 
from December 16, 1919, and the unconditional 
promise of the vendees to pay the interest and 
execute notes therefor is as binding upon them aa 
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is the promise to pay the principal. The notes 
for the principal, as well as the notes for the in-
terest, together constitute the promised consider-
ation for the promised conveyance.'' 
The Court then cites 36 Cyc. 789, above cited by us, 
and numerous ca.ses in support. 
We submit that the last cited case is peculiarly 
applicable on the facts, and is a strong authority in sup-
port of our position on this appeal. 
The stipulation and finding is that the defendants 
entered into the possession of the property with full know-
ledge of the liens, and with provision in the agreement 
for their clearance, and agreeing without limitation or 
qualification (See Tr. 28, 29, and 30) to pay interest at 
the rate of six per cent on all deferred payments, the 
annual payment of $500 to include interest at the rate of 
six per cent per annum. There is no claim of fraud or 
misrepresentation in the case, and there is no evidence 
or finding that the defendants suffered any inconvenience 
or damage by rea.son of this delay. We are met, then, 
with the bald question: In this case, can the defendants, 
entering into full possession under a contract to pur-
chase, providing for the payment of interest, and receiv-
ing all rents, issues and profits during the entire 
period up to the date of the trial of this action, be sum-
marily relieved by the Court, over the prote.st of the 
seller, from the obligation to pay interest in accordance 
with the terms of their contract? 
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27 R.C .L. 537, Par.agtraph 271. 
"Unless it ia otherwise stipulated in the con-
tract, the unpaid purchaae money does not draw 
interest before the stipulated time for its payment 
though the purchaser is given possession. On the 
other hand, as a general rule, the purchaser is to 
be charged with interest from the time the pur-
chase money should have been paid under the 
terms of the contract. And this is ordinarily true 
where the purchaser is let into possession and no 
provision is made in the contract for a delay in 
its execution, though the failure to complete the 
contract is due to the fault of the vendor, and 
in such a caae in decreeing specific performance 
the purchaser is aa a general rule to be charged 
with interest on the purchase money from the 
time it should have been paid if the contract had 
been carried out as contemplated by the parties, 
it being deemed inequitable that the purchaser 
should enjoy the benefit of the possession with-
out liability for interest.'' 
Le Vine et ,aJ. v. Whitehouse et al., 37 Utah 260, 109 
P. 2. In the last page of the opinion, the Court stated: 
• ·Appellants, by paying the money into court, 
would have stopped the running of interest on 
the deferred payments, and, not having done so, 
they will, of course, be required to pay interest 
on the unpaid balance of the purchase price.'' 
Empire Investment Co. v. M~ort, (Cal.) 153 P. 236. 
The Court, at page 237 of the opinion, stated: 
''The posHion assumed by the vendor was 
not like that of a party to an agreement who de-
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clines to perform some condition precedent to pay. 
ment of the purchase price. In such case the 
vendees would be excused from acting until the 
vendor was ready to perforn1. But in the transac-
tion between the Empire Investment Company 
and the defendants the former had performed it.s 
part of the agreement when possession of the 
property had been given to Messrs. Mort and 
W agy. As we said in the decision of the appeals 
in the other case : 
'' 'Defendants may not hold the premises 
and withhold the purchase price. Undoubtedly 
that is the rule. Gervaise v. Brookins, 156 Cal. 104, 
103 P. 329, Champion Gold Mining Co. v. Cham-
pion Mines, 164 Cal. 205, 128 Pac. 315. * * * The 
contract provided for money payments at speci-
fied t.imes. There were no precedent dtuJtries to be 
performed by plaintiff before defendan,ts upon 
the dates indicat·ed in the agreement should be 
bound to make payments.' '' 
(Italics ours.) 
Leafgreen v. LaBar, 300 Pa. 369, 150 Atl. 656, 75 
A.L.R. at Page 312. The annotator, at page 343, refer-
ring to numerous cases, states : 
''The general rule that it is inequitable that 
a vendee should enjoy the benefit of the posses-
sion of the ·.:;ubject-matter of an executory con-
tract to purchase, without liability for interest 
upon the unpaid purchase price during the de-
lay in perfecting the vendor's title, does n,ot pre-
vail over the contractual rights of the parties 
with reference to the matter of interest. * * * 
The law will not imply an obligation to pay in-
terest where there is a stipulation determining 
the matter. In this trespect the contract is control-
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ling both in law and in equity. Generally, it is 
only where the contract is .silent on the subject 
of interest that the law will imply an obligation 
on the part of the vendee in possession to account 
to the equitable owners for the use of the unpaid 
purchase money. Security Sav. & T. Co. v. Latta, 
(1926), 118 Or. 559, 247 Pac. 777. * * * 
'' Where the p·arties themselves have agreed 
that deferred payments shall bear interest from 
a ce.rtailn d.ate, if specific performance is required 
the court will not make a new cont,-,act for the~ 
as to the inter,est, but will enforce the co(ntract as 
it is made. * * * Sale v. Swann (1924) 138 Va. 
198, 120 SE 870. '' 
(ItaJics ours.) 
Miller v. Jones, 68 W.Va. 526,71 S.E. 248,36 L.R.A. 
(N.S.) 408. 
Some Courts have considered what is sufficient ex~ 
cuse to suspend the obligation of the purcha.ser to pay 
interest. We direct the Court's attention to 33 Co.rp. 
Ju.r. 240, Paragraph 142: 
"Vendor's Delay to Make Title. Mere delay 
to make valid title on the part of a vendor of 
property will not suspend the running of interest 
on the amount of the purchase price due, where 
the vendee is in possession of the property, but 
if vendee has kept the money idle awaiting de-
mand for it upon perfection of title, or if the 
vendor's delay is due to willful neglect, interest 
will be suspended during such period. However, 
if a vendee who has taken possession ot the laiYld 
canno·t show a readiness to pay the money at the 
time it became dtue, he is liable for interest from 
that time. 
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"8. Conwell v. Claypool, 8 Blackf. (Ind) 124. 
Compare Steelrod v. Wheeling, etc. R. Co., 27 W. 
Va. 1 (if the Vendee seeks to escape payment of 
~nterest on accou.nt of the vendor's default, he 
must actually set asi.de the purchase money (l!Yifd 
appropriate it for the vendor and notify him tha,t 
the money is thus idle.) '' 
Le Vine v. Whitehouse et al., 37 Utah 260, 109 P. 2, 
supra. 
We again assert that there is no evidence and no 
finding to support the conclusions and judgment of the 
Court in suspending the running of interest, in accord-
ance with the terms of the contract, and in thi.3 sense 
making a contract for the partie.3 different from the one 
they made and solemnly executed. 
As a corollary to the proposition that the defen-
dants must pay interest in accordance with the terms of 
their contract, I submit that under the law, as declared 
by the decision of this Court, in Jensen v. Lichenstein, 
45 Utah 320, 145 P. 1036, which has never been modified, 
the defendants became obligated to pay interest annually 
on the installments as each fell due. The Court erred 
in refusing to require this of the defendants. We quote 
from Jensen v. Lichensteim, supra. The Court, at page 
333 of the Utah Report, states: 
''Defendants had promised to pay the interest 
quarterly. There thus fell due at the end of each 
quarter the sum of $175 as interest. Thi.3 amount 
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was owing from defendants to the plaintiff at the 
end of each quarter after the 6th day of December, 
1910, when the last interest was paid as found 
by the court. If defendants had paid plaintiff 
the interest when due, he could have reloaned it 
to them, or could have loaned it to anyone else, 
and could have contracted for any rate of interest 
not exceeding twelve per cent per annum. In 
case, however, the loan had been made and no 
rate of interest was agreed upon, the statute 
would have supplied the omiasion by fixing eight 
per cent as the legal rate. The plaintiff therefore 
was as much entJitled to interest upon the wnpaid 
interest ·as though it Jvad been paid to him whe.n 
d~te .a;n,d he had reloaned it, and, in view that no 
rate was agreed upon, the legal rate of eight per 
cent applied. The court therefore should have 
awarded plaintiff eight per cent interest per 
annum upon each quarterly installment of in-
tereat amounting to $175 from the time it became 
due until the principal and interest were merged 
into judgment, to-wit, to the 28th day of January, 
1914. When therefore the several aums of $175, 
with interest thereon at the rate of eight per cent 
per annum from the date they severally became 
due until the judgment was entered as aforesaid, 
are all added to the principal, the total amount 
is the amount for which judgment should be 
entered. When that amount is ascertained, then 
the agreement in the note again controls which 
provides for interest at the rate of seven per cent 
per annum after judgment." (Italics supplied.) 
The first several pages of the Bill of Exceptions, 
(Tr. 66), deal with a controversy leading up to the right 
of possession of the farm land by the defendants under 
their failure to properly drain and care for the land. 
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The testimony on this aspect of the case is of impor-
tance in this appeal only as tending to show the condi-
tion of the ground and the value of its use and rental 
value during the period the defendant.::; have held the 
ground while refusing to pay either interest upon the 
purchase price, or any part of the purchase price itself. 
The Court made Finding No. 13, (Tr. 32) to the effect 
that the rental on the property for the year 1949 was 
$1500.00. We have made no assignment of error and 
make no special argument here, and refer to this part 
of the record a.s showing only the value of the use of 
the property which the defendants have enjoyed during 
all these years. The Court, by its Finding No. 13, de-
termined the rental value of thi.s property and hence 
the benefits received by defendants from occupying the 
property over a period of thirteen years, while refusing 
to pay either principal or interest or taxes during those 
years. As a matter of equity, the defendants should not 
be given the full possession of the property and the rents, 
issue.s and profits, which by the Court's Finding No. 
13 is substantial and at the same time be relieved from 
the payment of interest. 
We respectfully submit by reason of the errors 
committed by the Court as pointed out, the plaintiff is 
deprived of substantial rights, and the judgment of the 
trial Court should be reversed and the trial Court di-
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rected to enter a judgment quieting title in plaintiff, 
or for taxe.s paid, with interest, and for the unpaid pur-
chase price, with compound interest, and that the plain-
tiff should be awarded her costs. 
SKEEN, THURMAN & WORSLEY 
Attorneys for Plailntiff 
and Appellant 
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